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    IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


           66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, SAS NAGAR, MOHALI.

 APPEAL No.13/2014            
             Date of Order:  17.07. 2014.
M/S GURU NANAK INDUSTRIES,

VILLAGE CHHANNA, DEVIGARH,

DISTRICT, PATIALA.

        ………………..PETITIONER

Account No.MS-26/0002.



Through:

Sh.  Mayank Malhotra, ADVOCATE,
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                    …….….RESPONDENTS. 

Through
Er. Gurinder Singh,
Assistant  Engineer/Operation,

Rohar Jagir Sub- Division,

P.S.P.C.L, 


Petition No. 13 / 2014 dated 15.04.2014 was filed against order / decision dated 26.02.2014 (closed on 13.02.2014) of the Grievances Redressal Forum (Forum) in   case   No. CG-136 of 2013  partly upholding decision dated 11.06.2013  of the Zonal Dispute Settlement Committee (ZDSC) confirming levy of charges of Rs. 9,23,021/-  on account of slowness factor, due to defect in the meter.
2.

Arguments, discussions and evidences on record were held / produced on 10.07.2014 and 17.07.2014.
3.

Sh. Mayank Malhotra, Advocate authorised representative attended the court proceedings on behalf of the petitioner. Er.Gurinder Singh, Assistant Engineer / Operation  Rohar Jagir Sub-Division, PSPCL appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

Sh. Mayank Malhotra, the petitioner’s counsel (counsel)   stated that the petitioner is  running a seasonal  MS category connection for Rice Sheller having Account No. MS-26/002 with sanctioned load of 94.96 KW. The Sr. Xen/Enforcement-II ,PSPCL,Patiala checked the connection of the petitioner  on 22.12.2012  vide Enforcement Checking Register (ECR) No. 35/100 and reported that the meter is running slow by 57.84% at running load of 60.20 KW.  On checking of the metering equipment, It was further pointed out by the checking officer  that secondary wires of yellow and blue phase of CTs were  interchanged.   He further stated  in the report that after correcting the alleged wrong connections, the meter was still  slow by 13.72%.    It was also directed by him  to  the field staff to bring the meter and the  CT/PT unit in  the ME Lab.,Patiala in packed and sealed condition for internal checking. On the basis of the Enforcement checking report,  the Sub-Divisional Officer,/DS Sub-Division, PSPCL Rohar  Jagir issued notice No. 325 dated 04.02.2013  to deposit an amount of Rs. 12,17,646/- within seven days after overhauling the account of the petitioner for a  period  of 57 months from  03/2008 to 12/2012 which was later on reduced to 38 months from 11/2009 to 12/2012 by the ZDSC.  The instructions of Enforcement have not been meticulously carried out by the Field staff regarding  checking of meter & CT/PT unit in M.E. lab.  The checking is pending even till date.  During checking, nothing adverse was found by the Checking Officer.  No seal was found as tampered which shows that nothing has been manipulated by the petitioner. In the present case, after the wrong connections were set right, the checking officer found the meter slow by 13.72% which shows that the meter, itself was defective.  The cases  of defective meters are to be dealt with in accordance with the provisions of Regulation 21.4(g) of the Supply Code which clearly states that there the meter is found defective, the overhauling of consumer’s account can only be done for a maximum period of six months.  


He next submitted that the respondents have not supplied the copies of Rules and Regulations according to which the accounts have been overhauled, which is necessary as per Commercial Circular (CC) 04/2008. The  notice dated 04.02.2013 was in  violation of Electricity Supply Instructions Manual  (ESIM)  No. 57.5 which provides that  recovery  of charges, if any, is to be effected after serving the  consumer with a show cause notice.  But no such notice was  issued to the petitioner by the respondents.   The respondents have issued the bill before date of checking  i.e. 22.12.2012 as per “ O”  code and the presumption is there that the meter was O.K. upto that period  and  accounts can not be overhauled for the period, the status of the meter is shown as “O”.   The petitioner represented the case  before the ZDSC which observed that seals on the metering equipment were affixed on 17.11.2009.  Hence the account of the petitioner for slowness of 13.72 due to defect in the meter, should be overhauled for six months prior to checking of Enforcement and for the remaining slowness, the amount is required to be charged from 17.11.2009.  ZDSC further decided that for off seasonal consumption (single phase supply), the slowness factor of 13.72% be applied.   Accordingly, the chargeable amount was revised to Rs. 9,23,021/-  and the petitioner was sent a notice bearing No. 1512 dated 23.07.2013  to deposit the balance amount. An appeal was filed before the Forum which upheld the decision of the ZDSC.



He further submitted that according to Regulation No. 51.1 of Electricity Supply Instruction Manual (ESIM), it is the responsibility of the respondents to install a correct meter of suitable capacity.  The petitioner never interfered with the meter or its connection and there is no allegation against  him.   According to Regulation No. 21.3(d) , the licensee has to conduct periodical inspection/testing of meters installed at the consumer’s premises.   Further according to Electricity Supply Regulation (ESR) No. 70, where the error factor is more than  +/- 20%, the accounts of a consumer can be overhauled by adopting maximum error factor as 20% after comparing it with the consumption as worked out for dead stop meters. The account was overhauled for a period of 38 months  which was in violation of Regulation 21.4  (g) of the  “ Electricity Supply Code and Related matters Regulations-2007” (Supply Code)  and condition No 19 of “ Conditions of Supply” (COS).  




The checking officer has mentioned slowness of the meter as 57.84% and further mentioned slowness as 13.72% in the same checking report even after correction of alleged wrong connection, which is contradictory.  Further, the checking officer failed to establish the compliance of conditions of instruction No. 59.6 of the  ESIM, which provides  that the meter is to be checked with the help of Electronic Reference Standard (ERS) meter.  The checking officer failed to follow these instructions and did not check the meter on the prescribed load.    Therefore, the checking report itself is illegal and is null and void.  


  The counsel argued that the respondent has overhauled the accounts of the petitioner even for off seasonal period when there is only single  phase supply.  The respondent also failed to produce the checking report of the meter done in the M.E. Lab. The accounts of the petitioner could be overhauled only  from the last  reading date, to date of checking i.e. 22.12.2012 with maximum error factor of 20%.  Even if the allegation  of the  respondents is admitted   for the sake of arguments, under  Regulation No. 59 of ESIM, Condition No. 19 of “Conditions of Supply”, Regulation 21.4 (g) of the  Supply Code and ESR 71.4.3, the overhauling of the account  could be for a  maximum period of six months  preceding the billing month  in which error in the meter is detected.  


 He next submitted  that  as per Regulation 35.2 of the Supply Code  and  section 56(2) of Electricity Act-2003, (EA-2003) particularly, specifies that no recovery can be affected beyond a period of two years from the date, the sum becomes due unless such sum has been shown continuously as recoverable as arrears of charges for electricity supplied and licensee shall not cut off the supply of the electricity. The decision of the Forum is wrong, illegal and against the law.   The Forum failed to implement the instructions of the respondents  issued vide CC No. 64/05, which provides that the meter with status code O.K. (O) in the last cycle of billing should be treated as undisputed cases.  According to these instructions, the bills issued up reading prior to checking dated 22.12.2012 with “O” code are undisputed.  But the Forum has decided the case by exceeding its jurisdiction ignoring the instructions of the PSPCL and directed to overhaul the accounts of the petitioner  with effect from  11/2009 to 22.12.2012 by including the period when the bills have been issued with “O” Code.   He further submitted that it is established  fact that CT/PT  are part of the meter itself and it can not be said to be different components other than the meter, therefore, the bill can not be raised for a period of more than six months. 



The Forum further failed to appreciate the statement of Sh. Sat Paul, Foreman of the petitioner working in the Guru Nanak Industry Chhanna  who stated  that the  checking officer did not have the keys of CT/PT chamber and MCB Box, (which are almirah type).  So, instead of arranging the keys, they opened the doors forcible with the help of screw driver, leverage and after  checking they filed paper  seals without locking the doors, which can cause tearing off the seals automatically.   The counsel of the petitioner also referred  to the decision announced by  the Ombudsman in Appeal case No. 18/2013 of M/S Satnam Rice Mills wherein the Ombudsman have ordered to overhaul the accounts of the petitioner for a period of six months as provided in the rules.  He further quoted the judgements of some other  Courts wherein the courts have ruled out that in case of defective meters, the overhauling may be done  for a period of six months.   In the end, he prayed to allow the petition.
5. 

Er.  Gurinder Singh, Assistant Engineer/Operation  on behalf of the respondents submitted that the petitioner is having MS category connection with sanctioned load of 94.96 KW  and is using the same for Rice Mill which falls within the jurisdiction of Rohar  Jagir Sub-Division of PSPCL.  The connection was checked by the Senior Executive Engineer/Enforcement-I, PSPCL, Patiala vide ECR No. 35/100 dated 22.12.2012 who minutely checked the accuracy of the meter of the petitioner with Electronic Reference Standard (ERS) meter at the running load of 60.2 KW and found that the meter is running slow by -57.84%.  On further checking, it was detected that the secondary wires of Yellow and Blue phase of CTs were  interchanged and wrongly connected which were immediately set right/corrected.   The checking officer again  checked the accuracy of  meter at the running load of 62.1 KW and found that the meter is still moving slow by -13.72%.  On the basis of the report dated 22.12.2012 of the checking officer,  the SDO, Devigarh Sub-Division issued a notice to the petitioner for depositing the amount of Rs. 12,17,645/-.   At the time of installation of the meter,  it was correct.  It seems that due to interchangeability of secondary wires of yellow and blue phases  and wrong connections thereof, led to the  slowness of the meter.   Bills under ‘O’ Code were being issued as no defect in the meter was found in the first instance or at the  time of taking  readings etc.  The account of the consumer was overhauled for a period of 57 months i.e. from 03/2008 to 11/2012 but the ZDSC observed that the re-sealing of the metering equipment was done in 11/2009, hence the accounts  be  overhauled from 11/2009 to 12/2012.  The meter was not sent to M.E. Lab for checking as the case of the petitioner was under litigation and the status-quo of the meter was maintained.   He further submitted that there is no law for supplying or delivering the copy of Rules and Regulations to any consumer by the PSPCL.   The petitioner was fully informed the criteria of raising the demand by the concerned officials of the Sub-Division.  The notice has been issued strictly as per provisions of ESIM.  The provision No. 57.5 of ESIM is not applicable in the instant case and the same is applicable in case the meter is burnt or damaged.    The Regulation-57 relates to “Damaged and Burnt Meters” and not to meters those connections have been found incorrect or the meters have been found defective due to slowness as is the dispute in the present case.   The case was represented before the ZDSC which  has already reduced the penalty of the petitioner from the amount of Rs. 12,17,646/- to Rs. 9,23,021/-.  An appeal was filed before the Forum which upheld the decision of the ZDSC.   The petitioner is wrongly interpreting the Commercial Circular No. 04/2008.    The respondent has not raised any demand against the petitioner for indulging  in theft of electricity or on the allegations that the petitioner was found interfering in the internal mechanism of the meter.  It is a case in which  the connections  of the meter were found wrong and the meter was found moving slow due to such wrong connections.  According to the provisions of ESIM, if the connections of the meter have been found wrong,  then the PSPCL is entitled to charge the consumer for the entire period during which such wrong connections remained in existence.   In the instant case, the meter was found installed on 21.02.2008 and the meter was checked by the Senior Executive Engineer/Enforcement-I on 22.12.2012.  As such, the concerned office has rightly raised the demand against the petitioner from the date of installation to the date of 22.12.2012, when the meter was checked and the wrong connections were corrected.   Even after correcting the connections, the meter was found running slow by -13.72%.  So, meaning thereby that the demand  is absolutely  legal and has been raised as per Rules.   The Regulation of 2004 has already ceased to exist and ESIM has became effective after coming into force the Electricity Act-2003 and Electricity Supply Code and Related Matters Regulations-2007.  The period of liability has already been considerably reduced  from 57 months to 38  months.  The connection of the petitioner was checked  with ERS meter and the checking has been conducted by a technical expert and in such circumstances, there is no necessity of getting the meter checked from the M.E. Lab.   There is no violation of the provision of 35.2 of Supply Code and also section 56(2) of the Electricity Act,2003.   It is denied that the liability of the petitioner is only to the extent of -20% as has been alleged by the petitioner.   The present appeal of the petitioner is devoid of any merits and deserves to be dismissed with costs.  He requested to dismiss the appeal. 
6

I have carefully gone through the written submissions made in the petition, written reply of the respondents, oral arguments of the petitioner and the representative of PSPCL as well as other material brought on record.  The facts in brief are that the connection of the petitioner was checked by Sr. Xen / Enforcement on 22.12.2012 at a running load of 60.20 KW wherein secondary wires of yellow and blue phase of CTs were found interchanged and the meter running slow by 57.84%.  The accuracy of meter was again checked after correcting the wrong connections wherein the meter was still found slow by 13.72 %.    Directions were issued to bring the meter and the CT/PT unit in ME Lab in packed and sealed condition for internal checking.   Instead of checking the meter and the CT/PT unit, a notice to deposit Rs. 12,17,646/- within 7 days, on the basis   of   the ECR, was   issued    on 4-3-2013 after overhauling the account of the petitioner for the period from 03/2008 to 11/2012.   The petitioner argued that copies of rules and regulations according to which the consumer’s account has been overhauled, have not been supplied as required vide CC 4/2008; Show cause notice under the provisions of ESIM 57.5 was not issued and the bills prior to the date of checking were issued under “O” code, therefore, charging of the disputed amount is illegal and not justified.  He further argued that the overhauling of consumer’s account could be done for a maximum period of six months preceding the billing month in which error in the meter is detected under Regulation No. 59 of ESIM, Condition No. 19 of “Conditions of Supply”, Regulation 21.4 (g) of the Supply Code and ESR 71.4.3.  At the most the respondents can charge for a maximum period of two years as per Regulation 35.2 of the Supply Code and Section 56 (2) of Electricity Act-2003. 


On the other hand, the representative of Respondents defending the case argued that the connection was checked by the Senior Executive Engineer / Enforcement-I, PSPCL, Patiala vide ECR No. 35/100 dated 22.12.2012 who minutely checked the accuracy of the meter with Electronic Reference Standard (ERS) meter at the running load of 60.2 KW wherein he found that the secondary wires of Yellow and Blue phase of CTs are interchanged and the meter running slow by -57.84%.  The wrong connections were immediately set right/corrected and accuracy of meter rechecked wherein the meter was found running slow by -13.72%.   On the basis of this report the petitioner was charged a sum of Rs. 12,17,645/- for the power actually consumed by the petitioner but not billed earlier due to slow running of the meter and less recording of consumption.  He further contended that ESIM 57.5 is not applicable in the instant case as the same is applicable in case of burnt or damaged meters.    The ZDSC, considering the appeal of the petitioner, has already reduced the penalty amount of Rs. 12,17,646/- to Rs. 9,23,021/- by reducing the period of liability from 57 months to 38  months.  Provisions for charging of amount for a period of six months or two years are not applicable in the present case as this is a case where the connections of the meter were found wrong and the meter was found moving slow due to such wrong connections.  According to the provisions of ESIM, the department can charge for full period of default and is not limited to mere six months or two years.  Therefore, the demand has been rightly raised and is accordance with the provisions of rules.


Considering all the arguments made by both parties,  I do not find any merit in the arguments of the petitioner that his case falls in the preview of Section 56(2) of Electricity Act-2003.  In this context, a reference is made to Section-56(2) of the Act which reads as under:-


“Notwithstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrear of charges for electricity supplied and the licensee shall not cut off the supply of the electricity.”



The expression “sum became first due” has been interpreted by the Appellate Tribunal for Electricity in order dated 14.11.2006 in  the case of Ajmer Vidyut Vitran Nigam Limited V/S M/S Sisodia Marble & Granites Private Limited and others.  In Para-17 of this order, it has been held;


“Thus, in our opinion, the liability to pay electricity charges is created on the date electricity is consumed or the date the meter reading is recorded or the date meter is found defective or the date theft of electricity is detected but the charges would become first due for payment only after a bill or demand notice for payment is sent by the licensee to the consumer.  The date of the first bill/demand notice for payment, therefore, shall be the date when the amount shall become due and it is from that date the period of limitation of two years as provided in Section-56(2) of the Electricity Act ,2003 shall start running.



This decision of the Appellate Tribunal has been upheld by the Hon’ble Supreme Court  of India in Civil Appeal No. D 13164 of 2007.  The order reads;


“We do not find any ground to interfere with the impugned order.  The civil appeal is, accordingly dismissed”.



In view of this order of the Hon’ble Supreme Court, the  charges become due for payment only after a bill or demand notice for payment is sent by the Licensee to the consumer.  In the present case, undisputedly, the bills were sent to the petitioner on 4-3-2013 and  period of  limitation for recovery of the bill under Section 56(2) of the Act starts from this date.  Therefore, argument put forth on behalf of the petitioner in this regard is not maintainable.  



  I also find no merit in the other major contention raised on behalf of the petitioner that in view of Regulation 21.4 (g) of the Electricity Supply Code (Supply Code), the account of the petitioner could not have been overhauled for a period exceeding six months.   Regulation 21.4(g) of the Supply Code is read as:-


“(i) If a meter on testing is found to be beyond the limits of accuracy as prescribed in the Regulations notified by the Central Electricity Authority under Section 55 of the Act, the account of a consumer will be overhauled and the electricity charges for all categories of consumers will be computed in accordance with the said test results for a period of six months immediately preceding, the;

a)
date of test in case the meter has been tested at site to the satisfaction of the consumer or

b)
date of defective meter is removed for testing in the laboratory of Licensee where such testing is undertaken at the instance of the Licensee or

c)
date of receipt of request from the consumer for testing a meter in the laboratory of the Licensee.
From the reading of this clause, it is clear that this is applicable where a meter on testing is found to be beyond the limit of accuracy.  This Regulation is applicable in specific cases where accuracy of the meter is in question.  As such I also hold that this Regulation is not applicable in any other case.
I have carefully examined all the technical aspects of the DDL report and M.E. Lab., Report and have reached on a conclusion that this is a case of wrong phase association due to reversal of secondary connections of Yellow and Blue Phase CT’s.  The Sr. XEN / Enforcement checked the meter and CT/PT at site at the running load of 60.20 KW and found meter slow by 57.84%.  The slowness of the meter depends upon the electrical conditions which will change as is evident from DDL taken on 22.12.2012 at 13.42 hrs.  The tampered data clearly shows the fluctuation of Power Factor (PF) on all the three phases and reversal of yellow phase current.  Hence, exact slowness of the meter could not be ascertained under  wrong phase association conditions. The meter and CT / PT were checked by M.E. Lab,, Patiala on 16.7.2014 and found that accuracy of the meter is within the permissible limits. However, accuracy of Red phase CT is within permissible limit but the accuracy of Yellow Phase CT is not within permissible limits and accuracy of Blue Phase CT at 20% load is out of limit.  This is due to saturation of yellow and Blue Phase CT’s due to which the meter was slow by 13.72% even after correction of connections at site by Enforcement.   M.E. Lab,Patiala had not tested the accuracy of meter  combined with CT/PT unit, because as per ME Lab report,  they have no such facility at Lab.  I also find  no merit in the argument of  petitioner that the meter was not checked  with ERS meter as per  ESIM 59.6, as the inspection of Enforcement dated 22.12.2012 itself was conducted with ERS meter,  without which checking of accuracy of meter was not possible.


As per above discussions, I am of the view that case falls under Regulation 93.1 of ESIM and the slowness is required to be charged  from 21.2.2008 from the date of replacement of meter.  But since the Competent Authority had replaced and reaffixed the seals on 17.11.2009 who was mandated to reaffix the seals on meter box & CT / PT Chamber after checking of correctness of all connections as per Regulation 54.3 of ESIM, the amount can be charged w.e.f. 17.11.2009.  On the basis of entire reports, facts & circumstances of the case as discussed above, the decision dated 13-2-2014 in   case   No. CG-136 of 2013  as announced by Forum is set aside.  Since exact slowness of meter under wrong phase association could not be ascertained, as such the order dated 11-6-2013 of ZDSC is amended to the extent that the petitioner’s account be overhauled for the period from 17-11-2009 to the date of replacement of meter, on the basis of average consumption to be calculated separately for seasonal / non seasonal period for consumption recorded during previous one year from 21.12.2007(**) to 20.02.2008.  I am also of the view that there is certain relevant revenue loss to the licensee during the period from 21.02.2008 to 17.11.2009 i.e. from the date of replacement of meter to the date of resealing by the Competent Authority due to non-performance of duties by its employees.  As such, I hold that this revenue loss may be calculated separately and recovered from delinquent officers/officials.   Accordingly, the respondents are directed that the amount excess / short, if any, may be recovered / refunded from / to the petitioner with interest under the relevant provisions of ESIM.

7.

The petition is disposed off accordingly.
                  (MOHINDER SINGH)                       
Place: S.A.S. Nagar  


        Ombudsman,
Dated:
17.07.2014.                                           Electricity Punjab,

               



        S.A.S.Nagar ( Mohali). 
(**) May be read as 21.02.2007

       (corrected vide letter no: 613-619

       Dated 12.08.2014

